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decapitation, a privilege till then reserved for the 
nobility, and did suggest that decapitation could be 
most quickly and humanely performed by a machine, 
he was not the "inventor of the guillotine." The real 
inventor of that swift instrument, a man named 
Schmidt, has been lost to history. 



LIMITATIONS ON THE FUNCTIONS OF 
INTERNATIONAL COURTS 

By HERBERT A. SMITH, of McGill University 

AT the Editor's invitation, I am writing a few notes 
by way of criticism of Dr. Borchard's article on 
this subject in the July number of the Advocate of 
Peace. I had the privilege of hearing Dr. Borchard 
speak on this subject at Philadelphia last May, and I 
would wish to preface my remarks by saying that I en- 
tirely agree with him in deprecating the ill-informed 
enthusiasm which expects to see the Golden Age inau- 
gurated by the mere establishment of a permanent inter- 
national court. In some remarks which I made myself 
at the Philadelphia meeting I tried to point out that cer- 
tain highly important conditions remained to be ful- 
filled before the court could even be given an obligatory 
jurisdiction, the most essential of these preliminary 
conditions being the enactment by consent of a detailed 
and comprehensive code of international law. In criti- 
cizing Dr. Borchard's article, therefore, I wish to do so 
from the standpoint of one who thoroughly appreciates 
the difficulties that still lie in our path. What I say 
must be very brief. 

Dr. Borchard tells us that "the existing order of in- 
ternational life — at least, among the larger powers — is 
conditioned upon a continual struggle for economic ad- 
vantage." This appears to me to be one of those sweep- 
ing generalizations in which the mistake is made of 
treating the part as if it were the whole. Economic com- 
petition undoubtedly forms a very large element — too 
large an element — in international as it does in indi- 
vidual life. But it is not everything. In the world of 
today there is already a very considerable amount of in- 
ternational organization, the whole purpose of which is 
to eliminate unnecessary competition and possible occa- 
sions of conflict. 

Take, for example, such an institution as the Postal 
Union. The sole aim of this organization is to provide 
an international postal service the smooth working of 
which shall be unhampered by economic competition or 
by the conflicting interests of different nations. Many 
other examples will readily occur to the reader, such as 
the establishment of uniform rules for navigation and 
the international protection of copyright under the 
Berne Convention. 

An illustration which is even more closely relevant to 
the present discussion is afforded by the International 
Joint Commission, which sits permanently to adjudicate 
upon questions that may arise between the United States 
and Canada. The working of the Commission has been 
admirably set forth by Mr. Wyvell in the June number 
of the Advocate of Peace, and I will not presume to 
trespass upon his ground. But I would venture to ask 



how the establishment and harmonious operation of this 
Commission can possibly be explained in accordance 
with the doctrine that "the existing order of interna- 
tional life ... is conditioned upon a continual 
struggle for economic advantage." Most men, I think, 
will find here a very clear case in which the principle of 
co-operation and judicial settlement has been success- 
fully substituted for that of selfish competition. 

The permanent international court is no new thing, 
no unprecedented inversion of the natural order of hu- 
man society. It is merely one stage further along a 
well-marked road, one more step in the development of 
an international organization which in other matters 
has already been functioning successfully for several 
generations. The earlier developments have succeeded 
only because men have resolved to make them succeed. 
Upon the same condition depends the success of the 
working of the new court. 

I notice that Dr. Borchard does not think that at 
present there is any real desire for the establishment of 
an international tribunal. As to this, each man must 
form his own opinion. So far as I have been able to 
study opinion in Canada and Great Britain, I would say 
unhesitatingly that it is overwhelmingly in favor of the 
principle of judicial settlement, and I would like to 
think that the same is true of the United States. 

Dr. Borchard quite rightly points out that many occa- 
sions of international disagreement present no question 
of international law. The same, of course, is true of the 
bulk of commercial competition in ordinary life. No 
court, whether municipal or international, can interfere 
in any dispute unless some question of legal right is in- 
volved. Commercial firms may compete with one an- 
other in a hundred ways that are well within the limits 
of the law, and so long as they do not transgress those 
limits the courts have no jurisdiction to intervene. 
Similarly, the international court will have no jurisdic- 
tion in a case where the commercial policy of Utopia, 
though very injurious to Arcadia, involves no breach of 
treaty obligations or any other violation of established 
international rights. It is equally clear that in such a 
case Arcadia will have no right to resort to war any more 
than the proprietor of a store is justified in setting fire 
to the store of his successful competitor across the street. 
In neither case is it within the wit of man to devise any 
machinery of justice which will absolutely prevent the 
possibility of violence. But the mere possibility — or 
even likelihood — that in certain cases a party may resort 
to violence rather than to justice is no reason why we 
should refuse to set up a tribunal for the determination 
and adjustment of rights according to law. The reasons 
for preferring a permanent court rather than occasional 
boards of arbitration are by now familiar to all students 
of the question and I shall not repeat them here. 

Experience has already shown that the establishment 
of a permanent tribunal, such as the American Supreme 
Court or the International Joint Commission, tends to 
create what we may call a habit of reference. This in its 
turn develops a public opinion which regards judicial 
process as the normal and regular method of settling a 
question in dispute. I cannot too often repeat that it 
is upon the growth of a sound public opinion that we 
must rely if the principle of judicial settlement is to be 
accepted as part of the normal order of the world. With- 
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out it all paper schemes for the establishment of courts, 
whether permanent or occasional, are worth no more 
than the paper upon which they are written. 

If we bear this in mind we shall see the answer to an- 
other objection which Dr. Borchard makes. He cites a 
number of modern instances in which various govern- 
ments, including that of the United States, have deliber- 
ately rejected the appeal to arbitration in favor of the 
appeal to force. The facts are beyond dispute, but 
surely the true explanation of them is that public opin- 
ion is not yet educated to the point at which it will de- 
mand judicial settlement in all save the rare cases where 
urgent necessity compels an immediate resort to arms. 
And, further, we may be perfectly sure that in the pres- 
ent temper of mankind we are likely to see many more 
examples of the same kind of thing. 

No well-informed supporter of the idea of an inter- 
national court believes that the mere establishment of 
the new tribunal is going to usher in the reign of uni- 
versal peace and good will among men. The fact that 
it has been set up is a symptom and not a cause. It is 
a sign that the general desire for judicial settlement 
has, at any rate, progressed so far as to secure the erec- 
tion of the necessary machinery. The successful oper- 
ation of the mechanism depends upon a continuous sup- 
ply of the necessary driving-power in the form of a uni- 
versal and vigorous demand that justice shall take the 
place of war. The joint experience of the United States 
and Canada has shown that the thing can be done. 
What we are now attempting is to enlarge the area of 
this successful experiment until it covers the whole of 
the civilized world. 

It seems to me that those of us who venture to speak 
or to write upon this question have before us a choice of 
two courses. Throughout the world, among all nations 
and among all classes, there is a division of opinion be- 
tween those who believe in the possibility of ultimately 
eliminating war and those who do not. Among the lat- 
ter there is a small section which even believes that war 
is intrinsically desirable and does not want it to be elimi- 
nated. This point of view has found its ablest advocacy 
in Germany, but is represented in most countries, par- 
ticularly in those which are powerful and wealthy. I 
believe that it finds very small support among the mil- 
lions of men who, like myself, have been actively engaged 
in the late war. For the present I ignore this section of 
opinion and refer only to the main issue. 

Upon this main issue we are compelled definitely to 
take one side or the other ; that is to say, we can either 
help to create a public opinion favorable to judicial set- 
tlement or we can direct our energies to preventing it. 
In the long run, the success or failure of the court de- 
pends upon the extent to which it is supported by the 
public opinion of the world. If we succeed in persuad- 
ing our fellow-men that the court can and should nor- 
mally be used for the settlement of international dis- 
putes, we shall have created the principal condition upon 
which its effectiveness depends. If, on the other hand, 
we are continually repeating: "This court is an impos- 
sibility; it is contrary to human nature; men are only 
actuated by selfish motives, and will always fight if they 
think they are likely to win," then we are working for 
its failure. Our propaganda, if men believe in it, will 



have succeeded in creating precisely that atmosphere of 
contempt and cynicism which is necessary to destroy the 
usefulness of the court. 

Of coarse, I do not mean that criticism ought to be 
silent. The court as constituted is no more likely to be 
perfect than any other human institution, and one of 
the best services which we can render is to examine its 
defects. But responsible criticism should be constructive 
and directed entirely toward making the court a more 
efficient instrument for its purpose. The responsibility 
of publicists at such a time is a heavy one and every 
word should be carefully weighed. 

I know that Dr. Borchard would not willingly say a 
word to hinder the cause of peace, and I am afraid that 
these hasty notes do but scant justice to his learned and 
able argument. With him I fully appreciate the magni- 
tude of the obstacles which still lie in our way and which 
it would be folly to ignore. Where I differ from him is 
in refusing to regard these obstacles as permanent and 
immovable. They are the product of a defective state of 
public opinion, and by a wholesome development of pub- 
lic opinion they can be removed. The establishment of 
the permanent international court is now an accom- 
plished fact. Our duty now consists in doing all in our 
power to make it a success. 



THE INTER-PARLIAMENTARY UNION 
AND THE LEAGUE OF NATIONS 

Report by the Right Hon. Lord Weardale, President of the 
Inter-Parliamentary Council 

The Executive Committee of the Union, in regu- 
lating the provisional program of the Conference, 
after determination of the subjects and their order of 
submission to the Conference, naturally was profoundly 
anxious to select as the "rapporteurs" for each one of 
them the most obvious and suitable names, of weight 
and authority. It was in the pursuance of that inten- 
tion that it first of all addressed itself to Lord Bobert 
Cecil to undertake to propose the resolution with which 
I have now the honor to be intrusted. He has taken 
a prominent share in the Congress of Versailles and 
particularly in drafting the Covenant of the League 
of Nations, and ever since has been active in its support. 
Much to our regret, and I may also say to his, public 
duties at home did not permit him to do so. We had 
then hoped that certain eminent legal authorities, such 
as Lord Phillimore and Lord Shaw of Dunfermline, 
might have been prevailed upon to replace him, but 
for similar reasons they were also compelled to decline. 
In these circumstances, although conscious that I 
have no claim to the special technical acquaintance with 
the subject which any of the gentlemen I have men- 
tioned possess, I have somewhat reluctantly undertaken 
to become the sponsor of the first resolution, and in one 
particular I may perhaps advance some pretension to 
assume this great responsibility. For more than thirty 
years — indeed, from the date of the first establishment 
of the Union — I have been faithful in its service and 
to the cardinal principle upon which it is founded, and 
surely it is that principle, viz., the free and cordial co- 
operation of all the nations of the world for the preser- 



